Herbert  E.  Ellingwood 

chairman 

Maria  L.  Johnson 

Vice  Chair 

Dennis  M.  Devaney 

Member 


contains  summaries  of  Board  orders  and  is  not  intended 
as  a substitute  for  professional  legal  counsel. 


United  States 

Merit  Systems  Protection  Board 

Office  of  the  Clerk  of  the  Board 


loll  1 5/(0 


CASE  SUMMARIES 1 

Adverse  Actions 

BERGSTEIN,  Lawrence  E.  v.  U.S.  Postal  Service 1 

BURKETT,  Janet  L.  v.  General  Services  Administration 1 

COFIELD,  Earlie  W.,  Jr.,  v.  Government  Printing  Office  1 

FRAZIER,  Kenneth  L.  v.  U.S.  Postal  Service 2 

GADSDEN,  Samuel  v.  Department  of  the  Air  Force 2 

HODGES,  Sharon  Ruth  v.  Department  of  the  Treasury,  Internal  Revenue  Service 2 

RODRIGUEZ,  Paul  v.  Department  of  Agriculture  3 

SARVER,  Clayton  R.  v.  Department  of  the  Treasury 3 

SWAFFORD,  Richard  T.  v.  Tennessee  Valley  Authority 3 

TAYLOR,  Bonnie  L.  v.  Department  of  the  Army 4 

WEST,  Richard  C.  v.  Department  of  Justice 4 

Employee  Responsibilities  and  Conduct 

SPECIAL  COUNSEL  v.  Richard  D.  Williams  4 

Performance 

AKIN,  Angela  A.  v.  Department  of  the  Army 5 

BUGGIE,  Lenwood  L.  v.  Department  of  Health  and  Human  Services 5 

JAMES,  Michael  M.  v.  Veterans  Administration 6 

SANTIAGO,  Stephen  D.  v.  Equal  Employment  Opportunity  Commission  6 

Prohibited  Personnel  Practice 

SPECIAL  COUNSEL  v.  Ernest  J.  Filiberti  and  Darrell  J.  Dysthe b 

Reduction  in  Force 

SHELL,  Sharon  J.  v.  Department  of  Labor b 

Voluntary  Expedited  Appeals  Procedure 

DOHRMAN,  Donald  D.  v.  U.S.  Postal  Service 7 

BOARD  ORDERS 8 

LITIGATION 12 

BACON,  Elinore  B.,  etal.  v.  Department  of  Housing  and  Urban  Development  12 

STARLING,  Mary  Lou  v.  Department  of  Housing  and  Urban  Development 12 

WILBURN,  Berney  T.  v.  Department  of  Transportation 13 

FOR  YOUR  INFORMATION  14 

Publication  Services 14 

Copies  of  Decisions  and  Orders 14 

Definitions 14 

Federal  Register  Issuances  15 


'V  I 
^ ^ ■ '■  . 


F:i... 


’ f 

■ 


,::fA.v;  


t 


«» 


■■;S 

‘k 


) ■■  ,.-; 


% 


»'■*  •■  ■■  •« 


! ».  -■ 


; ■ '{p’  A 

' 


’ t 


■'•:  .v-^'  ’.  . 'VgJ''-^ 

■ .'A  I -■  ■ ..  ^ JS11 ' ' 


•■  -^  £51'  ; . 

h -rrJ 


. - . fj-iS  - ■ 


U 


■ f.' 


>CJ. 


(.  ■■  -««'v^  ' ri.' 


ADVERSE  ACTIONS 

Lawrence  E.  Bergstein  v. 

U.S.  Postal  Service 
PH07528410506 
March  22,  1985 

Appellant  appealed  the  regional  office’s 
initial  decision  which  affirmed  his  remov- 
al. The  removal  was  based  on  charges  of 
absence  without  official  leave  (AWOL)  and 
failure  to  meet  the  requirements  of  the 
position.  In  petitioning  the  Board  for 
review,  appellant  asserted  that,  by  denying 
a postponement  of  the  hearing,  the  presid- 
ing official  deprived  him  of  his  right  to  a 
counsel’s  assistance  in  presenting  his 
case,  and  that  without  counsel,  he  was 
unable  to  introduce  relevant  evidence,  to 
object  to  irrelevant  testimony,  and  to  cross- 
examine  witnesses  effectively. 

Since  the  presiding  official  had 
addressed  only  one  of  appellant’s  three 
bases  of  showing  good  cause  to  reschedule 
his  hearing,  the  Board  granted  the  petition 
for  review. 

Regarding  a stay  of  a proceedings— such 
as  the  postponement  of  a hearing — the 
board  has  held  that  stays  need  not  be 
granted  in  the  absence  of  good  cause.  The 
presiding  official  must  balance  the  require- 
ments for  expeditious  processing  against 
the  substantive  rights  of  the  parties. 

After  reviewing  various  actions  appel- 
lant took  to  carry  his  case  forward,  the 
Board  said  it  was  clear  that  he  had 
intended  to  be  represented  before  the 
Board  and  had  acted  diligently  and  pru- 
dently to  exercise  that  right.  Moreover,  the 
appellant’s  attorney  had  acted  reasonably 
under  the  circumstances. 

In  looking  at  the  rights  of  both  parties, 
the  Board  said  there  was  no  indication  that 
the  continuance  of  the  hearing  would  have 
prejudiced  the  agency  or  resulted  in  inordi- 
nate delays  of  the  kind  Congress  sought  to 
remedy  in  enacting  5 U.S.C.  § 7701(i)(4). 
See  Dickerson  v.  Government  of  the  District 
of  Columbia,  .3  MSPB  282  (1980).  The 
competing  interests  w'eighed  more  heavily 
on  the  appellant’s  side,  the  Board  said. 
Further,  the  agency  did  not  object  to  the 
delay.  Therefore,  the  Board  found  that 
appellant  had  shown  good  cause  for  a 
postponement,  and  that  the  presiding  offi- 
cial erred  in  denying  his  meritorious 
request. 

Accordingly,  the  initial  decision  was 
vacated  and  the  case  remanded  to  the 


regional  office  for  a hearing  at  which  the 
appellant  was  to  be  represented  by  his 
counsel  of  record,  and  for  a new 
adjudication. 

Janet  L.  Burkett  v. 

General  Services  Administra- 
tion 

SL07528410216 
March  29,  1985 

Appellant  was  removed,  based  on  her 
knowing  and  willful  use,  and  attempted 
use,  of  her  public  office  for  private  gain, 
her  improper  diversion  for  her  personal 
use  of  materials  discarded  from  a govern- 
ment building,  and  her  violation  of  the 
agency’s  standards  of  conduct  which  pro- 
hibit; Any  action  which  might  result  in  or 
create  the  appearance  of  using  public 
office  for  private  gain,  and  the  use  of 
government  facilities,  property  and  staff 
for  other  than  official  purposes.  The  pre- 
siding official  sustained  only  one  specifica- 
tion, finding  that  appellant  had  engaged  in 
activity  which  made  it  appear  that  she 
used  her  public  office  for  private  gain. 
Accordingly,  he  mitigated  the  penalty, 
imposing  instead  a three-grade  demotion 
and  awarding  backpay. 

The  Board  found  that  the  presiding 
official  erred  in  requiring  the  agency  to 
show  that  appellant  actually  benefitted 
from  the  use  of  her  public  office,  and 
agreed  with  the  agency’s  contention  in  its 
petition  for  review  that  it  was  only 
required  to  show  that  appellant  used  her 
office  with  the  purpose  of  obtaining  per- 
sonal gain.  In  Filson  v.  Department  of 
Transportation,  7 MSPB  50  (1981),  the 
Board  held  that  it  will  accord  due  weight 
to  circumstantial  evidence.  In  fact,  circum- 
stantial evidence  can  constitute  proof  by 
preponderant  evidence  that  facts  alleged 
are  true,  in  the  absence  of  significant 
contrary  proof.  Boylan  v.  U.S.  Postal 
Service.  11  MSPB  150  (1982).  Here,  the 
Board  said,  there  was  enough  circumstan- 
tial evidence  to  support  a finding  that 
appellant  was  attempting  to  use  her  public 
office  for  her  personal  gain.  The  Board 
found  that  appellant  had  the  requisite 
intent  to  make  personal  use  of  materials 
she  ordered  in  her  official  capacity,  and 
concluded  that  the  agency  had  shown  by 
preponderant  evidence  that  appellant 
knowingly  and  willfully  attempted  to  use 
her  public  office  for  private  gain. 


It  also  concluded  that  the  agency  did  not 
exceed  the  bounds  of  reasonableness  in  re- 
moving appellant  from  her  position.  Revers- 
ing the  initial  decision,  the  Board  sustained 
the  agency  removal  action. 

Earlie  W.  Cofield,  Jr.  v. 
Government  Printing  Office 

DC07528110599COMP 
March  1,  1985 

This  matter  came  before  the  Board  on 
the  Director  of  the  Office  of  Personnel 
Management’s  (0PM)  petition  for  reconsid- 
eration of  the  Board’s  August  10.  1984 
order  that  directed  the  Government  Print- 
ing Office  (GPO)  to  place  appellant  in  the 
position  of  policeman,  first  class. 

Appellant  was  working  in  that  position 
when  he  was  removed.  Among  the  causes 
for  the  removal  was  malicious  damage  to 
government  property  and  property  of 
another  employee,  involving  the  discharge 
of  appellant’s  gun  into  another  employee’s 
locker.  Concluding  that  the  gun  went  off 
accidentally,  the  presiding  official  found  in 
appellant’s  favor  and  ordered  the  agency  to 
cancel  the  removal  and  substitute  a letter 
of  reprimand.  The  Board  denied  the  agen- 
cy’s subsequent  petition  for  review. 

The  agency  cancelled  the  removal,  but 
detailed  appellant  to  the  position  of  guard 
(investigative)  which  subsequently  became 
a permanent  reassignment.  Appellant  filed 
a petition  for  enforcement  with  the  Board, 
contending  that  the  agency  had  not  com- 
plied. Contrary  to  the  agency’s  contention, 
the  Board  7ound  that  it  had  the  authority 
to  review  a reassignment  in  a petition  for 
enforcement.  See  Kerr  r.  National  Endow- 
ment for  the  Arts.  726  F.2d  730  (Fed.  Cir. 
1984),  and  that  there  was  a material 
difference  between  the  two  jobs.  The  Board 
also  found  that  the  agency  was  not  in 
compliance  with  its  order. 

In  petitioning  for  reconsideration  under 
5 U.S.C.  § 7703(d),  the  Director  of  0PM 
raised  three  issues.  The  first  regarded  the 
Board’s  interpretation  of  the  facts  as  to  the 
material  difference  in  appellant’s  former 
and  current  positions.  The  Board  denied 
reconsideration  on  that  issue,  stating  that 
factual  findings  do  not  involve  an  interpre- 
tation of  civil  service  law  and  by  their 
nature,  cannot  have  a substantial  impact. 
Therefore,  the  Director  was  not  entitled  to 
reconsideration  of  factual  findings.  See 
Allen  V.  Department  of  Transportation, 
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MSPB  Docket  No.  BN075281F0230  (July 
20,  1984). 

Secondly,  the  Director  contended  that  the 
Board  failed  to  follow  the  analysis  which 
Kerr  requires  of  the  two  jobs,  guard  and 
policemen.  Had  it  done  so,  he  reasoned,  it 
would  have  found  the  two  positions  substan- 
tially the  same  and  GPO  in  compliance.  The 
Board  assessed  the  duties  and  found  them  to 
differ  materially  because  the  guard  position 
did  not  require  a weapon.  Relying  on  Allen, 
the  Board  said  the  Director  was  not  entitled 
to  reconsideration  of  findings  of  fact  regard- 
ing the  Board’s  assessment. 

Finally,  the  Director  argued  that  the 
Board  went  beyond  its  authority  by  implic- 
itly ordering  GPO  to  issue  a gun  to 
appellant  and  by  infringing  on  an  agency’s 
discretion  to  detail  and  assign  employees. 
The  Board  rejected  this  argument,  citing 
its  statutory  powers  under  5 U.S.C.  § 
1205(a)(2)  to  enforce  its  decisions  by  order- 
ing an  agency  to  comply  with  its  final 
orders  on  any  matter  within  its  jurisdic- 
tion. Since  the  Board  had  jurisdiction  over 
the  removal,  it  had  authority  under  the 
above  statute  to  order  appellant’s  reinstate- 
ment to  his  former  position.  Thus,  the 
Board  concluded  that  its  authority  to  order 
appellant’s  reinstatement  was  not  limited 
by  GPO’s  discretion  to  issue  firearms  or  to 
take  personnel  actions.  Further,  the  Board 
said  that  the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit  provided  support  for  this 
principle  in  Kerr,  ,‘iupra.  The  court  held  in 
that  case  that  the  employee  must  be 
returned  as  closely  as  possible  to  his 
previous  status. 

Accordingly,  the  Board  denied  the  Direc- 
tor’s petition  for  reconsideration. 

Kenneth  L.  Frazier  v. 

U.S.  Postal  Service 
NY07528210641COMP 
March  1,  1985 

Appellant’s  union  representative  filed  a 
petition  for  enforcement  of  the  Board  order 
under  which  the  agency  was  to  cancel  a 
removal  and  substitute  a suspension.  The 
cancellation  and  substitution  were  ordered 
in  accordance  with  a pre-arbitration  settle- 
ment reached  by  the  agency  and  appellant. 
The  representative  alleged  that,  while 
cancelling  the  removal  and  substituting  a 
suspension,  the  agency  had  not  awarded 
appellant  backpay  for  the  period  from  the 
end  of  the  suspension  to  his  actual  rein- 
statement some  11  months  later. 

The  regional  director  held,  in  an  adden- 
dum decision,  that  the  Board  lacked  jurisdic- 
tion to  order  backpay,  and  denied  appellant’s 
request.  Bradford  v.  Department  of  the  Army, 
3 MSPB  115  (1980).  However,  Bradford  no 
longer  governs  such  situations,  since  the 
Board  issued  Spezzaferro  v.  Federal  Aviation 
Administration,  MSPB  Docket  No. 
BN075281F0717COMP  (October  25,  1984). 


In  Spezzaferro,  the  Board  held  that  it  does 
have  authority  to  look  to  the  merits  of  peti- 
tions for  enforcement  alleging  no  award  or  an 
inadequate  reward  of  backpay,  and  to  order 
an  award  where  appropriate. 

However,  Spezzaferro  involved  an  agency 
which  was  subject  to  the  Back  Pay  Act,  5 
U.S.C.  § 5596,  and  that  act  does  not  cover 
Postal  Service  employees.  The  U.S.  Postal 
service  has  provided  for  the  payment  of  back- 
pay following  the  reversal  of  an  unwarranted 
personnel  action  in  section  436  of  its 
Employee  and  Labor  Relations  Manual.  The 
National  Agreement  provides  for  the  conti- 
nuation of  manual  provisions,  such  as  the 
backpay  provision,  which  are  not  inconsist- 
ent with  the  agreement. 

The  Board  said  that  if  the  agency  had  acted 
according  to  the  pre-arbitration  settlement 
agreement,  appellant  would  have  been 
employed  and  drawing  a salary  during  those 
11  months.  It  said  that  backpay  should  be 
awarded  pursuant  to  section  436.  Accord- 
ingly, the  Board  ordered  the  agency  to  pro- 
vide appellant  with  backpay  at  the 
appropriate  grade  and  pay  level  for  that 
period. 

Samuel  Gadsden  v. 

Department  of  the  Air  Force 
SF07528310887 
March  25,  1985 

Appellant  was  removed  for  using  public 
office  for  personal  gain,  falsifying  official 
documents,  and  wantonly  disregarding 
directives. 

The  presiding  official  reversed  the  remo- 
val, finding  that  the  agency’s  action  was 
based  on  disparate  treatment  of  appellant 
when  compared  to  other  employees  sim- 
ilarly situated  and,  as  such,  constituted  a 
prohibited  personnel  practice. 

The  Board  pointed  to  its  previous  hold- 
ings that  disparate  treatment— where  it  is 
not  raised  in  conjunction  with  an  allegation 
of  discrimination — is  a mitigating  factor 
that  is  considered  by  the  Board  if  the 
adverse  action  being  appealed  is  otherwise 
proper.  See  Douglas  v.  Veterans  Adminis- 
tration, 5 MSPB  313,  332-3  (1981)  and 
Tucker  v.  Veterans  Administration,  10 
MSPB  112,  113  (1983).  It  said  that  the 
presiding  official’s  findings  that  the  dispar- 
ate treatment  constituted  a prohibited 
personnel  practice  were  inconsistent  with 
these  determinations.  The  Board  granted 
the  agency’s  petition  for  review,  finding 
that  the  presiding  official  erred  in  relying 
on  5 U.S.C.  § 2302(b)(6)  and  § 7701(c)(2)(B) 
in  reversing  the  removal. 

Due  to  the  conflicting  testimony  of  various 
witnesses,  the  Board  said  that  a determina- 
tion on  the  merits  could  not  be  made  de  novo 
on  the  record,  and  that  the  presiding  official 
was  best  suited  to  make  the  necessary  credi- 
bility determinations. 


Accordinly,  the  Board  remanded  the  case 
for  issuance  of  a new  initial  decision.  The 
Board  made  it  clear  that  if  the  presiding  offi- 
cial found  the  removal  action  proper,  he 
should  then  determine  whether  the  claimed 
disparate  treatment  warranted  mitigation  of 
the  penalty. 


Sharon  Ruth  Hodges  v. 

Department  of  the  Treasury, 
Internal  Revenue  Service 

AT07528410356 
March  22,  1985 

The  agency  removed  appellant  from  her 
position  as  file  clerk  based  on  charges  of 
(1)  willfully  misfiling  tax  returns;  and  (2) 
making  false  statements  in  matters  of 
official  interest.  During  the  agency  investi- 
gation, appellant  answered  “no”  when 
asked  if  she  had  ever  misfiled  or  destroyed 
returns  or  knew  of  other  employees  who 
might  have  done  so.  However,  the  agency 
based  the  removal  action  mainly  on  appel- 
lant’s later  conversations  with  her  repre- 
sentative and  her  supervisor  in  which  she 
allegedly  indicated  that  the  answer  should 
be  “yes.” 

In  appealing  to  the  regional  office, 
appellant  said  she  had  been  misunderstood 
and  that  she  had  made  no  inculpatory 
statements.  Citing  Wohlwend  v.  Depart- 
ment of  Health  and  Human  Services,  MSPB 
Docket  No.  SE07528110121  (August  25, 
1983),  and  Roberts  v.  Department  of  the 
Treasury,  8 MSPB  323  (1981),  the  presid- 
ing official  held  that  the  agency  failed  to 
support  its  case  by  preponderant  evidence, 
and,  accordingly,  reversed  the  removal. 
Granting  the  agency’s  petition  for  review, 
the  Board  found  the  presiding  official’s 
application  of  these  two  cases  incorrect.  In 
Roberts,  the  agency  presented  no  independ- 
ent evidence,  other  than  employee’s  admis- 
sions, tending  to  establish  the  existence  of 
misconduct  or  that  employee  actually 
engaged  in  such  misconduct.  There  was  no 
corroborative  evidence.  Thus,  the 
employee’s  repudiated  admissions,  without 
more,  could  not  support  a finding  that  the 
employee  used  and  sold  narcotics.  In  Wohl- 
wend, the  agency  failed  to  establish  that 
the  alleged  misconduct  had  occurred  or 
than  any  injury  had  resulted  from  it.  Thus, 
absent  some  evidentiary  showing  that  the 
act  had  occurred,  apart  from  appellant’s 
admissions,  witness  credibility  could  not  be 
considered  determinative. 

Here,  the  Board  said,  the  agency  had 
shown  that  the  alleged  misconduct  had 
occurred  and  that  it  took  place  within 
appellant’s  division.  Remaining  to  be  deter- 
mined, however,  was  whether  appellant 
had  made  the  “admissions.”  To  make  such 
a determination,  the  credibility  and  demea- 
nor of  the  relevant  parties  must  be 
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assessed.  As  set  out  in  Weaver  v.  Depart- 
ment of  the  Navy,  2 MSPB  297,  299  (1980), 
the  Board  gives  due  deference  to  presiding 
official’s  assessment.  Therefore,  the  Board 
vacated  the  initial  decision  and  remanded 
the  case  to  the  regional  office  for 
readjudication. 


Paul  Rodriguez  v. 

Department  of  Agriculture 
NY07528410319 
March  28,  1985 

Appellant  was  removed  for  failure  to 
follow  instructions  and  absence  without 
leave  (AWOL).  He  had  been  reassigned 
from  the  agency’s  Puerto  Rico  office  to  the 
New  York  office,  but  obtained  a 45-day 
extension  due  to  his  wife’s  illness.  During 
that  45-day  extension  period,  appellant  was 
ordered  to  supervise  an  investigation  in 
Buffalo,  N.Y.  He  declined  to  report  for  the 
assignment  but  continued  to  report  for 
work  in  Puerto  Rico  and  was  subsequently 
removed.  The  presiding  official  sustained 
both  charges. 

The  Board  held  that  as  a general  propo- 
sition, an  extension  on  reporting  for  per- 
manent reassignment  does  not  relieve  an 
employee,  during  an  extension  period,  from 
being  temporarily  detailed  to  another  area. 
Appellant  should  have  reported  for  the 
temporary  assignment  or  taken  annual 
leave.  The  Board  said  that  failure  to  report 
for  the  temporary  detail  was 
insubordination. 

With  regard  to  the  AWOL  charge,  the 
Board  fatind  that  although  the  appellant 
continued  to  report  for  duty  in  San  Juan, 
an  employee  cannot  choose  where  to  work 
in  derogation  of  an  agency  order.  An 
employee  who  continues  to  work  in  a duty 
station  other  than  the  one  to  which  the 
agency  assigns  him,  is  properly  charged 
AWOL.  Appellant  failed  to  report  to  Buf- 
falo, or  to  take  leave.  Thus,  the  Board 
found  the  AWOL  charge  proven  by  pre- 
ponderant evidence. 

The  Board  concluded  that  appellant 
might  reasonably  have  been  under  the 
misconception  that  the  agency’s  45-day 
extension  granted  him  the  right  to  remain 
in  Puerto  Rico,  particularly  in  view  of  his 
anxiety  over  his  wife’s  medical  condition. 

In  view  of  the  special  facts  of  this  case,  i.e., 
appellant’s  wife’s  illness  and  the  agency’s 
failure  to  clarify  its  45-day  extension  as  it 
related  to  the  temporary  assignment,  the 
Board  reduced  the  penalty  to  a 30-day 
suspension. 

Reaffirming  the  initial  decision  as  modi- 
fied, the  Board  also  ordered  the  agency  to 
cancel  the  removal  and  to  award  backpay 
and  benefits. 


Clayton  R.  Sarver  v. 

Department  of  the  Treasury 
SF07528210370COMP 
March  22,  1985 

The  Board  denied  in  part  and  granted  in 
part  the  petition  from  the  Office  of  Person- 
nel Management’s  (0PM)  Director  to  recon- 
sider its  order  which  directed  the 
employing  agency  to  place  appellant  in  the 
position  of  police  officer. 

In  early  1982,  the  Board’s  presiding 
official  had  dismissed  appellant’s  appeal 
after  the  agency  said  a removal  action 
would  be  cancelled  and  appellant  retroac- 
tively restored  to  his  position. 

However,  on  the  same  day  it  retroac- 
tively restored  appellant  to  the  position,  the 
agency  also  detailed  him  to  the  position  of 
supply  clerk.  About  two  months  later,  it 
reassigned  appellant  permanently  as  clerk, 
at  the  same  grade  and  pay  as  his  former 
position. 

In  response  to  appellant’s  petition  for 
enforcement,  the  presiding  official  held 
that  the  agency  had  “engaged  in  subter- 
fuge to  give  the  appearance  of  compliance 
without  the  substance.”  He  held  that  since 
the  agency  had  not  complied  with  the 
terms  of  its  representation,  the  appeal  was 
not  moot  and  the  Board  retained  jurisdic- 
tion. He  ordered  appellant  placed  in  his 
former  position.  When  the  agency  petiti- 
oned for  review,  the  Board  agreed  with  the 
presiding  official  that  appellant  had  not 
been  returned  to  his  previous  status  as 
required  by  Kerr  v.  National  Endowment 
for  the  Arts,  726  F.2d  730  (P"ed.  Cir.  1984), 
and  denied  the  petition  (May  8,  1984). 

In  asking  for  reconsideration  {see  5 
U.S.C.  § 7703(d))  OPM’s  Director  contended 
that  the  Board  erroneously  asserted  juris- 
diction over  the  agency’s  action,  and  that — 
even  if  the  Board  retained  jurisdiction — it 
lacked  authority  to  order  the  agency  to 
place  appellant  in  his  former  job.  As  to  the 
first  point,  the  Board  explained  that  under 
its  case  law,  the  nature  of  the  personnel 
action  at  the  time  the  appeal  is  filed 
determines  jurisdiction.  Once  the  appeal  is 
filed,  the  agency’s  unilateral  modification 
of  the  appealed  action  does  not  divest  the 
Board  of  jurisdiction  unless  appellant  con- 
sents, or  the  agency  completely  rescinds 
the  action  being  appealed.  Since  appellant 
was  almost  i mediately  detailed  to  another 
position,  he  had  not  been  returned  to  his 
previous  status.  Therefore,  the  Board 
agreed  with  the  presiding  official  that 
the  agency  did  not  completely  rescind  the 
removal  action  and  that  the  Board  prop- 
erly retained  jurisdiction. 

Secondly,  on  reconsideration,  the  Board 
agreed  with  the  0PM  Director’s  point  that 
it  has  the  authority  to  issue  an  enforcement 
order  only  after  a case  has  been  adjudi- 
cated and  decided,  or  a settlement  agree- 
ment has  been  entered  into  the  record. 
Implicit  in  its  enforcement  authority,  it 


said,  is  the  notion  that— absent  a 
settlement— the  Board  will  not  enforce  a 
compliance  order  against  a party  unless 
that  party  has  had  the  opi)ortunity  to  be 
heard  on  the  merits  of  the  underlying  case. 
See  5 U.S.C.  § 7701(a).  To  the  extent  that 
the  agency  did  not  have  thi.s  opportunity, 
the  Board’s  order  was  incorrect.  The  Board 
said  that  the  proper  remedy,  as  with  other 
cases  where  the  agency  has  unilaterally 
modified  the  appealed  action  without  res- 
cinding it,  is  to  retain  jurisdiction  and 
adjudicate  the  appeal.  Therefore,  the 
Board  remanded  the  case  to  the  regional 
office  to  hear  appellant’s  appeal  from  the 
reassignment  action. 

Richard  T.  Swafford  v. 

Tennessee  Valley  Authority 
AT07528110740COMP 
March  22,  1985 

Appellant  petitioned  for  review  of  a 
compliance  decision  that  dismissed  his 
.second  petition  for  enforcement. 

The  background  of  this  case  was  that  the 
regional  director  had  issued  one  addendum 
compliance  decision  finding  that  the 
agency  had  fully  complied  with  a Board 
order  of  reinstatement  and  had  initiated 
action  to  award  backpay.  Thus,  when 
appellant  filed  a second  petition  for 
enforcement,  the  regional  director  was  not 
persuaded  that  he  still  retained  jurisdic- 
tion. Further,  the  regional  director  opined 
that  the  documents  which  appellant  sub- 
mitted this  time  should  have  been  .sent  to 
the  Board  in  support  of  a petition  for 
review  of  the  first  addendum  decision. 

The  Board  disagreed,  pointing  to  orders 
where  it  has  said  that  its  enforcement 
power  is  “continuing  in  nature”  and  that  it 
has  authority  to  adjudicate  the  merits  of 
petitions  for  enforcement  alleging  errors  in 
backpay  awarded  pursuant  to  a Board 
order  reversing  a personnel  action.  It  has 
said  that  th’e  “subsequent  ayeney  action 
concerning  a prevailing  appellant. . .may- 
be the  subject  of  a petition  [for  enforce- 
ment]” Spezzaferro  r.  Federal  Aviation 
Administration,  MSPB  Docket  No. 
BN075281F0717COMP  (October  25,  1984). 
(emphasis  added). 

Moreover,  the  Board  said  it  has  a 
statutory  mandate  and  a broad  grant  of 
enforcement  power  to  exact  compliance 
with  its  orders.  Kerr  v.  National  Endow- 
ment for  the  Arts,  726  F.2d  730,  732-33 
(Fed.  Cir.  1984).  In  light  of  this,  the  Board 
found  that  the  regional  director  erred  in 
dismissing  the  second  petition  for 
enforcement. 

The  Board  agreed  with  the  regional 
director  that  most  of  appellant’s  documents 
in  support  of  his  second  petition  for 
enforcement  were  in  his  possession  before 
the  first  addendum  decision  became  final. 
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However,  the  Board  noted  that  the  subject 
of  the  second  enforcement  petition — 
agency’s  calculation  of  the  amount  of 
backpay  owed— was  not  specifically 
addressed  in  the  first  addendum  decision. 
Further,  the  Board  was  satisfied  that 
appellant’s  attorney  had  made  a reasonable 
and  diligent  attempt  to  resolve  the  backpay 
issue  with  the  agency  before  instituting  the 
second  petition  for  enforcement. 

Accordingly,  the  Board  reversed  the 
dismissal  and  remanded  the  case  to  the 
regional  office  for  adjudication  of  appel- 
lant’s second  petition  for  enforcement  on 
the  merits. 

Bonnie  L.  Taylor  v. 

Department  of  the  Army 
DA07528410159 
March  28,  1985 

The  agency  removed  appellant  for  inabil- 
ity to  perform  the  duties  of  her  position 
because  of  physical  disability. 

The  background  to  this  case  was  that  the 
agency  hired  appellant  as  a mail  clerk  in 
August  1981.  A month  later,  she  suffered 
an  on-the-job  injury  to  her  hands  which 
resulted  in  stiffness  and  loss  of  strength. 
The  following  August,  the  agency  pro- 
moted appellant  to  medical  clerk  (typist). 
However,  appellant  served  mainly  as  a 
receptionist  and  it  was  that  position  from 
which  she  was  removed. 

The  presiding  official  found  the  agency 
action  reasonable  because  appellant  was 
unable  to  perform  her  duties. 

The  Board  agreed  with  the  presiding 
official  that  the  agency  is  not  required  to 
restructure  a position  to  accommodate  a 
handicap  if  that  would  cause  an  undue 
hardship  to  the  agency.  See  Snipes  v. 
Department  of  the  Nary,  MSPB  Docket  No. 
PH07528010489  (January  23,  1985).  The 
presiding  official  also  rejected  appellant’s 
claim  of  handicap  discrimination.  Appel- 
lant contended  that  she  should  have  been 
reassigned  to  a vacant  position  as  an 
accomodation  to  her  handicap.  The  Board, 
however,  agreed  with  the  presiding  official 
that  reassignment  is  not  required  to 
accommodate  an  employee’s  handicapping 
condition.  Ignacio  r.  U.S.  Postal  Service, 
MSPB  Docket  No.  SF07528110438  (Sep- 
tember 16,  1983)  (Member  Devaney  dis- 
senting). The  Board  also  concluded  that 
appellant  was  not  a “qualified  handicapped 
person"  under  29  C.F.R.  1613.702(f),  since 
she  could  not  perform  the  essential  func- 
tions of  the  position  in  question,  with  or 
without  reasonable  accommodation. 

The  Board  agreed  with  appellant  that  it 
was  unreasonable  to  remove  her  in  light  of 
the  fact  that  she  acceptably  performed  as 
mail  clerk.  It  found  that  it  was  inherently 
beyond  the  “parameters  of  reasonableness” 
for  the  agency  to  have  promoted  appellant 
to  the  position  of  medical  clerk  (typist). 


with  full  knowledge  of  the  injury  to  her 
hands,  and  then  remove  her  for  inability  to 
perform  those  duties.  The  Board  concluded 
that  the  maximum  reasonable  penalty 
under  the  circumstances  would  be  a demo- 
tion to  appellant’s  former  position.  Davis  v. 
Department  of  the  Treasury,  8 MSPB  17,  19 
(1981). 

Affirming  the  initial  decision  as  modi- 
fied, the  Board  ordered  cancellation  of  the 
removal  action,  with  substitution  of  a demo- 
tion to  mail  clerk,  and  award  of  backpay 
and  other  benefits. 

Richard  C.  West  v. 

Department  of  Justice 

SF07528410850 
March  1,  1985 

This  case  came  before  the  Board  by  way 
of  appellant’s  petition  for  review  of  an 
indefinite  suspension  sustained  by  the  pre- 
siding official.  The  Board  denied  the 
petition.  Among  appellant’s  allegations  was 
that  his  two  trials  for  shoplifting— for 
which  he  was  indefinitely  suspended— 
resulted  in  hung  juries.  Appellant  also 
alleged  that  the  city  attorney  notified  him 
that  he  would  not  be  tried  again  on  that 
charge. 

Considering  all  of  appellant’s  allegations, 
the  Board  found  neither  an  error  by  the 
presiding  official  nor  a full  review  of  the 
record  warranted.  It  found  that  the  agency 
showed  that  it  had  reasonable  cause  to 
believe  that  appellant  was  guilty  of  a crime 
for  which  he  could  be  imprisoned. 

Moreover,  the  Board  agreed  with  the 
presiding  official’s  conclusions  that  there 
was  sufficient  connection  between  the 
charges  against  appellant  and  efficiency  of 
the  service,  and  that  the  decision  to  invoke 
an  indefinite  suspension  was  reasonable. 
Further,  the  Board  found  that  evidence  of 
the  hung  jury  trials  and  the  fact  that  the 
case  would  not  be  retried  did  not  render 
the  agency’s  action  unreasonable  when  it 
was  taken. 

The  Board  went  on  to  say  that — even  if 
appellant  had  been  acquitted — mere  evi- 
dence of  that  acquittal  would  not  have 
rendered  the  suspension  erroneous  when 
imposed. 

The  Board,  however,  reopened  this  case 
to  address  the  issue  of  the  duration  of  the 
indefinite  suspension.  It  pointed  out  that 
appellant  was  suspended  pending  the  out- 
come of  the  criminal  proceeding.  Thus,  the 
suspension  action  could  be  viewed  as 
temporary  when  imposed. 

However,  there  was  no  showing  that  the 
agency  had  taken  any  action  either  to 
reinstate  or  to  discipline  appellant  since  his 
last  criminal  trial.  Under  a previous  Board 
ruling,  the  agency  was  required  to  move 
expeditiously  to  terminate  the  suspension 
following  the  trial.  See  Martin  v.  Depart- 
ment of  the  Treasury,  10  MSPB  568,  574 


(1982).  The  agency’s  failure  to  terminate 
the  suspension  would  be  a basis  for  appel- 
lant’s filing  a request  for  compliance. 


EMPLOYEE 
RESPONSIBILITIES 
AND  CONDUCT 

Special  Counsel  v. 

Richard  D.  Williams 
HQ12068510013 
March  28,  1985 

When  the  Special  Counsel  sought  disci- 
plinary action  against  respondent  in  two 
counts,  a Board  administrative  law  judge 
(ALJ)  recommended  that  the  Board  dis- 
miss the  action.  The  charges  were  that 
Williams  accepted  two  congratulatory  gifts 
worth  about  $50  and  $175  from  subordi- 
nate employees  in  violation  of  5 U.S.C.  § 
7351(3),  and  that,  in  violation  of  5 C.F.R. 
Part  735,  he  was  treated  to  a celebratory 
Las  Vegas  weekend  by,  and  spent  that 
weekend  with,  a subordinate  employee  and 
two  others.  One  of  the  others  was  an  officer 
of  a union  whose  contract  disputes  were 
mediated  by  the  Federal  Mediation  and 
Conciliation  Service  (FMCS),  respondent’s 
employer.  Williams  was  FMCS  regional 
director  in  San  Francisco.  Both  events 
related  to  the  announcement  of  his  limited 
term  appointment  to  deputy  director  in 
Washington,  D.C.,  and  took  place  before  he 
assumed  his  new  duties  there. 

The  ALJ  concluded  that  the  Special 
Counsel  was  not  empowered  to  bring 
disciplinary  action  for  the  alleged  viola- 
tions. He  found  that  an  “interpretation  that 
1206(e)(1)(D)  authorizes  investigation  of 
any  activity  prohibited  by  law,  rule  or 
regulation  that  applies  to  the  civil  service 
. . .does  not  comport  with  the  overall 
arrangement  of  roles  in  section  1206  or  with 
the  clearly  defined  functions  of  the  Special 
Counsel,”  and  that  “it  is  reasonable  to 
conclude  that  the  activity  prohibited  [by 
section  1206(e)(1)(D)]  must  be  related  to 
personnel  aotions,  personnel  administration 
or  personnel  decision  making.” 

The  Board  found  this  erroneous  and  did 
not  adopt  the  recommended  decision.  It 
pointed  out  that  in  Special  Counsel  v. 
Filiberti,  HQ12068310018  (December  7, 
1984),  it  has  rejected  an  asserted  procedu- 
ral limitation  on  the  Special  Counsel’s 
authority  to  bring  disciplinary  actions.  The 
Board  discussed  its  holding  that  the  statu- 
tory requirements  of  5 U.S.C.  § 1206(c)  and 
5 U.S.C.  § 1206(g)  are  not  connected.  That 
is,  in  corrective  actions  taken  under  (c),  as 
a precondition  to  filing  a disciplinary 
action,  the  Special  Counsel  must  first  give 
the  agency  a chance  to  investigate  and  act 
on  the  allegations.  However,  that  require- 
ment does  not  appear  in  the  provisions 
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governing  disciplinary  actions  under  (g). 

Next,  the  Board  discussed  the  question  of 
whether,  for  other  reasons,  a different 
limitation  should  be  placed  on  the  provi- 
sions of  section  1206(e)(1)(D). 

It  was  the  Board’s  conclusion  that  Con- 
gress did  give  the  Special  Counsel  broad 
authority  to  investigate  violations  of  civil 
service  laws,  rules  and  regulations  and  to 
bring  disciplinary  actions  for  such 
violations. 

Ordinarily,  said  the  Board,  it  would 
remand  the  case  for  full  legal  and  factual 
consideration.  However,  such  an  order  was 
inappropriate  with  regard  to  the  first 
count  and  unnecessary  with  regard  to  the 
second. 

The  Board  dismissed  the  first  count  for 
failing  to  allege  a violation  of  law,  quoting 
the  provision  of  5 C.F.R.  § 735.202(d) 
which  says  that  a voluntary  gift  of  nominal 
value  or  donation  in  a nominal  amount 
made  on  a special  occasion  is  not  prohi- 
bited. This  dismissal  was  subject,  however, 
to  the  Special  Counsel’s  filing  of  a motion 
to  reopen— within  10  days— on  the  ground 
that  the  contributions  were  not  allowed  by 
5 C.F.R.  § 735.202(d)  because  they  were  not 
nominal  in  value,  not  voluntarily  made  or 
not  made  on  a special  occasion. 

As  to  Count  II,  the  Board  accepte*l<be 
parties’  consent  disposition  in  whic 
respondent  acknowledged  the  truth  of  faV 
tual  assertions  which  constituted  violations! 
of  5 C.F.R.  Part  735.  It  found  that  • • • 

respondent  had  violated  5 C.F.R.  § 

735.201(a),  (cf  ' ' 

735.202(a)(1)  ana  i.ii;  ana  tnai  nejfnouia  ue 
fined  $1,000  and  removed  from  the  Senior 
Executive  Service  (SES).  If  Williams  app- 
lies for  reinstatement  in  the  SES,  the 
incident  may  be  considered  by  the  appoint- 
ing authority,  but  does  not  constitute  a bar 
to  his  reinstatement. 


PERFORMANCE 

Angela  A.  Akin  v. 

Department  of  the  Army 
AT0432831107ADD 
March  22,  1985 

Appellant,  after  the  presiding  official 
reversed  the  agency  action  demoting  her, 
filed  for  attorney  fees  and  costs.  Applying 
the  standards  the  Board  set  forth  in  Allen 
V.  U.S.  PoHtal  Service.  2 MSPB  582,  593 
(1980),  the  presiding  official  found  for  the 
appellant  under  the  criterion  that  the 
agency  knew  or  should  have  known  that  it 
would  not  prevail  on  the  merits  when  it 
brought  the  proceeding.  He  found  that  the 
agency  had  presented  its  case  so  negli- 
gently as 

that  its  acInlrVLjH^Mo/  bt^^rafnclll  McMo* 
found  because  the  agency  had  failed  to 


support  its  charges  by  substantial 
evidence — the  lowest  burden  of  proof 
before  the  Board. 

Because  the  presiding  official  did  not 
have  the  benefit  of  the  opinion  of  the  U.S. 

Court  of  Appeals  for  the  Federal  Circuit  in 
Yorkshire  v.  Merit  System. s Protection 
Board.  746  F.2d  1454  (h’ed.  Cir.  1984),  the 
Board  granted  the  petition  for  review. 

The  court  in  Yorkshire  held  that  an 
award  of  attorney  fees  was  warranted  in 
the  interest  of  justice  because  the  appellant 
in  that  case  was  “substantially  innocent”  of 
the  charges.  The  court  distinguished 
between  two  of  the  criteria  which  the 
Board  outlined  in  Allen:  Where  the  agen- 
cy’s action  was  clearly  without  merit  or 
was  wholly  unfounded,  or  the  employee  is 
substantially  innocent  of  the  charges 
brought  by  the  agency  (category  2);  and 
where  the  agency  knew  or  should  have 
known  that  it  would  not  prevail  on  the 
merits  (category  5).  The  court  held  that  an 
evaluation  of  a fee  request  under  category 
2 requires  examination  of  the  result  of  the 
case  before  the  Board.  A fee  award  would 
be  warranted  under  this  category  where 
appellant  prevails  on  substantially  all  the 
charges  and  the  presiding  official  finds 
that  the  agency’s  unsustained  charges  were 
whollviunfoundetlibecausa  incredible  or  , 

?.©OfiWe.m  iiRt©rn6t 

In  looking^!  the  original  case  preceding 

.OTS.Wib':fMl#g  frdto 

lant’s  unsatisfactory  performance  in  at 
th(/f^ipr\il"dfnfepneA  of 
r } j'oVfrtibteVtli^  fife  i^sming^fici'Sr 
had  concluded  that  the  agency  had  not 
produced  any  credible  evidence  about 
appellant’s  job  performance  and  how  it 
related  to  the  critical  elements  of  her 
position,  or  that  appellant  performed,  in 
any  respect,  unsatisfactorily. 

Therefore,  the  Board  found  that  appel- 
lant was  entitled  to  attorney  fees. 

Further,  in  considering  the  agency’s 
contention  that  the  presiding  official  erred 
in  finding  the  hourly  rate  request  reasona- 
ble, the  Board  found  that  the  agency  had 
shown  no  error,  but  merely  its 
disagreement. 

It  affirmed  the  addendum  decision  as 
modified  by  this  opinion  and  order  and 
ordered  the  agency  to  pay  appellant’s 
counsel  $11,025. 


Lenwood  L.  Buggie  v. 
Department  of  Health  and 
Human  Services 
NY04328210249 
March  29,  1985 
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unacceptable  performance  in  two  critical 


elements.  The  i)residing  official  reduced 
the  penalty  from  a five-grade  to  a three- 
grade  demotion.  He  found  that,  although 
the  agency  had  the  burden  of  proving  the 
performance  deficiencies  unrier  5 II  .S.C,  § 
4303(a)  only  by  substantial  evidence,  the 
charges  were  sustained  by  a preponder- 
ance of  the  evidence.  Further,  he  found 
that  since  the  Board  had  not  expressly 
limited  its  mitigation  authority,  as  set  out 
in  Donylas  c.  Veterans  Administration.  5 
MSPB  313  (1981),  to  Chapter  75  cases,  the 
Board’s  decision  in  Doia/las  was  applicable 
to  actions  taken  under  Chapter  43.  The 
Board  granted  petitions  for  review  from 
both  appellant  and  agency  as  well  as  a 
motion  for  intervention  from  the  Office  of 
Personnel  Management. 

In  Lisiecki  r.  Federal  Home  Loan  Bank 
Board.  CH()4.3284 10250  (October  22.  1984). 
the  Board  held  that  the  reasoning  in 
Doufflas  provided  an  insufficient  basis  for 
the  Board  to  extend  its  mitigation  author- 
ity in  Chapter  75  actions  (adverse  actions) 
to  Chapter  43  actions  (performance-based 
actions).  In  this  case,  it  found  that  the 
presiding  official  erred  in  reviewing  the 
appropriatene,ss  of  the  agency’s  choice  of 
demotion  action  and  in  ordering  the  agency 
to  change  the  penalty. 

A Tlie  Board  also  found  that — in  view  of  its 
it  has  no  authority  to 
review  allegations  that  an  agency's  choice 
particular  Chapter  43  action  consti- 
itl.sl disparate  treatment  when  such  alle- 
gations are  not  also  based  on  claims  of 

2302. 

The  initial  decision  was  reversed  as  to 
the  findings  modifying  the  agency’s  action 
and  the  finding  that  the  Board  can  con- 
sider the  agency’s  Chapter  43  action,  under 
the  circumstances  of  this  case,  under  the 
requirements  of  5 U.S.C.  Chapter  75.  The 
Board  also  sustained  the  agency’s  action 
demoting  appellant  five  grades. 

CONCURRING  OPINION  OF 
VICE  CHAIR 
MARIA  L.  JOHNSON 

While  Vice  Chair  Johnson  concurred  in 
the  majority  opinion,  finding  that  the 
agency’s  choice  of  remedy  was  not  arbi- 
trary or  capricious,  and  that  appellant 
failed  to  show  that  he  was  treated  dispar- 
ately,  she  took  exception  to  the  conclusion 
that  the  Board  has  no  authority  to  review 
and  modify  agency-imposed  sanctions 
under  Chapter  43.  She  set  out  those 
reasons  in  her  dissenting  opinion  in 
Li.siecki. 

P'urther,  the  Vice  Chair  found  that  the 
Board  does  have  the  authority  to  consider 
claims  of  disparate  treatment,  either  as  the 

mitigating  factor  relating  to  the  penalty. 
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Michael  M.  James  v. 

Veterans  Administration 
SF04328411004 
March  29,  1985 

Appellant  was  removed  for  unacceptable 
performance.  The  presiding  official  found 
that  once  the  agency  provided  appellant  an 
opportunity  to  demonstrate  improved  per- 
formance and  appellant  demonstrated 
satisfactory  performance  during  the  warn- 
ing period,  the  agency  was  precluded  from 
removing  him  on  the  basis  of  an  error 
which  preceded  and  precipitated  the  warn- 
ing period.  Thus,  on  the  basis  of  the 
adequacy  of  the  appellant’s  performance 
during  the  improvement  period,  the  presid- 
ing official  reversed  the  removal. 

The  Board  found  that  the  presiding 
official  correctly  reversed  the  removal 
based  on  appellant’s  satisfactory  comple- 
tion of  the  performance  improvement  pro- 
gram in  this  case.  The  Board  disagreed 
with  the  agency’s  contention  that  this 
ruling  could  result  in  an  employee’s  contin- 
uing to  commit  intermittent  critical  errors. 
It  held  that  where  the  agency  elects  to 
proceed  under  Chapter  43  and  provides  the 
employee  with  an  opportunity  to  improve, 
it  cannot  then  demote  or  remove  an 
employee  who  has  satisfactorily  performed 
during  the  improvement  period  for  the 
same  error  which  brought  about  the  issu- 
ance of  the  warning  notice  and  scheduling 
of  the  improvement  period.  When  the 
agency  elects  to  proceed  under  Chapter  43, 
it  is  bound  by  the  requirements  of  that 
chapter. 

The  Board  denied  the  agency’s  petition 
for  review  and  affirmed  the  initial  decision 
as  modified. 

Stephen  D.  Santiago  v. 

Equal  Employment  Opportun- 
ity Commission 
AT043284 10650 
March  15,  1985 

The  agency  petitioned  for  review  of  an 
initial  decision  which  reversed  its  action 
removing  appellant  for  unacceptable 
performance. 

Granting  the  petition,  the  Board  noted 
that  in  Saiidlatid  v.  General  Sendees 
Administration,  MSPB  Docket  No. 
PH04328310205  (October  22,  1984),  it  said 
that  proof  of  compliance  with  5 U.S.C. 
§4302  (b)(6)  (which  requires  that  employees 
who  perform  unacceptably  be  offered  an 
opportunity  to  improve)  is  an  element  of  an 
agency’s  case,  to  be  proven  by  substantial 
evidence. 

The  agency  showed  that  periodic  perfor- 
mance reviews  were  provided  appellant 
between  April  and  September  1983,  that 
appellant  was  put  on  notice  during  that 
period  regarding  his  work,  and  was  pro- 


vided a 90-day  written  performance 
improvement  plan  with  two  progress 
reports  while  under  the  plan.  Thus,  the 
Board  found  that  the  agency  had  met  its 
burden  of  proving  that  appellant  was  given 
a reasonable  opportunity  to  improve  in  the 
critical  element  of  productivity.  However, 
appellant  indisputably  failed  that  critical 
element  during  the  original  six  month 
rating  period,  and  his  production  fell  short 
of  the  requirements  during  the  90-day 
improvement  period. 

Regarding  the  penalty,  the  Board  indi- 
cated that  it  has  no  authority  to  review  or 
modify  the  agency’s  choice  of  a removal  or 
demotion  action  under  5 U.S.C.  § 4303.  It 
said  that  Chapter  43  actions  are  intended 
to  be  remedial  in  nature  rather  than 
punishment  for  misconduct;  that  the  exer- 
cise of  modification  authority  in  Chapter 
43  actions  would  frustrate  congressional 
intent  to  simplify  and  expedite  such 
actions:  and  that  the  Board’s  decision  and 
reasoning  in  Douglas  v.  Veterans  Adminis- 
tration, 5 MSPB  313  (1981)  do  not  provide 
for  the  Board  to  extend  its  mitigation 
authority  in  Chapter  75  cases  to  Chapter 
43  actions.  Lisiecki  v.  Federal  Home  Loan 
Bank  Board,  MSPB  Docket  No. 
CH04328410250  (October  22.  1984). 

The  Board  sustained  the  agency’s  remo- 
val action  based  on  unacceptable  perfor- 
mance and  reversed  the  initial  decision. 

PROHIBITED  PERSONNEL 
PRACTICE 

Special  Counsel  v. 

Ernest  J.  Filiberti  and  Darrell 
J.  Dysthe 

HQ12068310018COMP 
March  21,  1985 

Earlier,  on  December  7,  1984,  the  Board 
had  imposed  penalties  of  60  days  suspen- 
sion with  pay  on  each  of  the  respondents 
for  commission  of  a prohibited  personnel 
practice  and  violation  of  a civil  service  rule 
and  a civil  service  regulation.  Then  on 
February  20  the  Board  agreed  to  the 
request  of  the  intervenor  (the  employing 
agency,  Military  Sealift  Command  (MSC)) 
to  suspend  respondents  sequentially — not 
concurrently— in  order  to  avoid  hardship  to 
the  agency.  MSC  requested  that  Mr.  Fili- 
berti serve  his  suspension  after  Mr. 

Dysthe. 

With  this  order,  the  Board  vacated  the 
February  order,  granting  the  Special 
Counsel’s  request  for  modification  and 
imposing  an  immediate  suspension  on 
respondent  Filiberti  for  60  days.  This  was 
based  on  showings  that  the  respondent 
planned  to  retire  effective  May  3,  1985, 
prior  to  the  date  when  he  would  serve  his 
suspension.  Further,  the  MSC  had  adver- 
tised the  vacancy  for  Mr.  Filiberti’s  posi- 


tion and  hired  a replacement  who  reported 
to  duty  on  March  11. 

In  responding  to  the  Special  Counsel’s 
petition,  the  respondents  attempted  to 
blame  the  Special  Counsel.  They  main- 
tained that  office’s  failure  to  foresee  the 
possibility  of  Mr.  Filiberti’s  retirement  and 
to  ask  for  a more  appropriate  sanction  was 
the  cause  of  Mr.  Filiberti’s  now  being  able 
to  escape  from  a Board-imposed  sanction 
by  retiring.  The  MSC  argued  that  it  had 
acted  in  good  faith,  and  appeared  to  accept 
no  responsibility. 

The  Board  was  not  persuaded,  pointing 
out  that  it  had  modified  its  earlier  order  at 
the  agency’s  specific  representation  of  a 
hardship  if  it  lost  the  services  of  both 
respondents  at  the  same  time.  If,  however, 
the  intervenor  had  told  the  Board  of  Mr. 
Filiberti’s  plans  to  retire  in  May  1985  and 
that  a vacancy  announcement  had  been 
issued,  the  Board  would  have  ruled  differ- 
ently on  the  motion.  The  Board  said  the 
intervenor  misled  it  by  not  revealing  the 
material  facts  concerning  the  possible 
retirement  and  the  replacement. 

The  intervenor  also  argued  that  it  really 
would  have  suffered  a hardship  if  Mr. 
Filiberti  had  been  suspended  before,  or 
concurrently  with,  Mr.  Dysthe,  because 
Filiberti  would  have  retired  rather  than 
serve  his  suspension,  leaving  MSC  short- 
handed.  However,  the  Board  was  not 
informed  of  this  very  relevant  fact  earlier. 
It  said  that  such  concealment  should  not  be 
tolerated. 

In  ordering  the  immediate  suspension, 
the  Board  also  ordered  the  Special  Counsel 
to  file  weekly  progress  reports  on  com- 
pliance with  this  order  and  with  the 
December  order,  due  to  the  exacerbating 
circumstances  of  this  case. 

Moreover,  the  Board  said  it  would  be 
receptive  to  further  motions  to  modify  its 
order,  should  this  sanction  prove  ineffec- 
tual. It  said  it  would  consider  alternative 
sanctions  of  fine  and/or  debarment  from 
federal  service  should  Mr.  Filiberti  cir- 
cumvent this  order  by  immediate  retire- 
ment. as  well  as  the  sanction  of  ordering 
deduction  from  Mr.  Filiberti’s  retirement 
pay. 

The  Board  also  ordered  the  MSC  to 
appear  before  a Board  administrative  law 
judge  to  show  cause  why  sanctions  should 
not  be  imposed  against  it  for  concealment 
of  material  facts. 

REDUCTION  IN  FORCE 

Sharon  J.  Shell  v. 

Department  of  Labor 
CH03518410511 
March  25,  1985 

The  agency  petitioned  for  review  of  the 
presiding  official’s  determination  that 
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appellant  had  retreat  rights  in  a reduction 
in  force  (RIF)  to  a GS-7  secretary  (steno- 
graphy) position.  The  agency  argued  that 
appellant  was  never  promoted  from  or 
through  a GS-7  secretary  position  and  thus 
had  no  retreat  rights  to  that  position. 

Appellant’s  position  of  program  analyst, 
GS-12,  was  abolished  in  a RIF.  The  agency 
subsequently  determined  that  appellant 
had  retreat  rights  to  a secretary  (steno- 
graphy) GS-6  position,  and  offered  her 
that,  in  lieu  of  separation.  When  appellant 
declined,  she  was  separated.  On  appeal,  the 
presiding  official  overturned  the  action, 
finding  that  appellant  had  rights  to  a GS-7 
position,  rather  than  the  GS-6  position 
offered  her. 

On  review,  the  Board  looked  at  appel- 
lant’s pertinent  employment  history.  From 
January  1972  through  August  1975,  appel- 
lant was  employed  at  the  Department  of 
Health,  Education  and  Welfare  (HEW)  as 
a secretary  (stenography),  GS-7.  On  August 
31,  1975,  she  was  converted  to  a temporary 
position  of  secretary  (stenography),  GS-8, 
not  to  exceed  one  year.  The  following  June 
she  was  permanently  appointed  to  the 
same  postion  at  the  Department  of  Labor. 


There,  she  attained  the  GS-12  grade  and 
held  it  until  the  RIF. 

The  Board  determined  that  the  personnel 
actions  which  permitted  appellant  to  reach 
the  GS-8  position  were  not  the  result  of  a 
promotion,  as  defined  in  5 C.F.R.  § 
210.102(11).  It  noted  that  appellant’s  con- 
version to  the  temporary  GS-8  position  had 
required  her  to  resign  from  the  GS-7 
position.  Thus,  the  Board  reasoned  that 
appellant’s  permanent  appointment  to  the 
GS-8  slot  was  a reinstatement,  defined  as 
the  “noncompetitive  reemployment  for  ser- 
vice as  a career  or  career-conditional 
employee  of  a person  formerly  employed  in 
the  competitive  service  who  had  a competi- 
tive status...”  5 C.F.R.  § 210.102  (b)(15). 

Further,  the  Board  reasoned  that  appel- 
lant held  no  position  from  which  she  could 
be  promoted,  since  she  resigned  from  her 
GS-7  job  in  order  to  be  converted  to  the 
GS-8  position.  The  Board  indicated  that 
had  appellant  ever  been  promoted  from  or 
through  the  GS-7  secretary  position— or 
one  substantially  similar — she  would  have 
retreat  rights  to  that  position.  5 C.F.R.  § 
351.703(a)(2).  The  Board  noted  prior  deci- 
sions in  which  it  has  held  that  retreat 


rights  are  narrow  and  specific.  ./oIuikoh  c. 
I)(‘ l>(i rtnK'nt  of  llonsititj  oiol  I'rlxnt  /jcn  tiif, 
ment,  MSRB  Docket  No.  Dh)0.‘>5 183 10282 
(August  2,  1984):  Giill(0/0if  r.  iJcjinrhnctit  of 
Justice.  9 MSI’B  467  (1982). 

The  Board  found  that  the  record  did  not 
supj)ort  the  presiding  official’s  finding  that 
appellant  was  promoted  from  or  through  a 
GS-7,  and  as  such  that  she  had  retreat 
rights  to  the  position  of  secretary  (steno- 
graphy) GS-7. 

Accordingly,  the  Board  reversed  the  initial 
decision  and  affirmed  the  agency’s  action. 


VOLUNTARY  EXPEDITED 
APPEALS  PRCEDURE 

DOHRMAN,  David  D.  v.U.S.  Postal 
Service  (CH07528510175,  March  4. 
1985).  The  Presiding  Office,  Howard  J. 
Ansorge,  acce[)ted  a settlement  agree- 
ment arrived  at  by  the  parties,  and 
dismissed  with  prejudice  the  appeal 
which  resulted  from  a removal  action. 
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29.  1985) 
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CONDER,  Grace  L.  v.  Department  of 
the  Army  (DE07528310110,  March  1, 
1985) 
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(DC07528410602.  March  22.  1985) 

DEASY,  Richard  M.  v.  Department  of 
Transportation,  U.S.  Coast  Guard 
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HAMMOND,  Robert  D.  v.  Office  of 
Personnel  Management 
(DA831L8410504,  March  25.  1985) 
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MCMILLAN,  Jennie  v.  Office  of 
Personnel  Management 
(CH08318510052,  March  29,  1985) 
MILBURN,  Phillip  M.  v.  Department  of 
the  Air  Force  (DA04328410066,  March 
29,  1985) 

MILLET,  Suzanne  L.  v.  Office  of 
Personnel  Management 
(SF831L8411126,  March  25,  1985) 
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Protection  Agency 
(DC07528310929COMP,  March  29, 

1985) 
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the  Navy  (PH07528410554,  March  5, 
1985) 
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Institutes  of  Health 

(DC531D8010316REM,  March  5,  1985) 
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REYNOLDS,  Rufus  v.  Department  of 
the  Navy  (NY07528310127,  March  5, 
1985) 

RICE,  Carl  G.  v.  Department  of 

the  Army  (CH043284 10599,  March  28, 
1985) 

ROBINSON,  Paul  E.  v.  Office  of 
Personnel  Management 
(SF831L8410975,  March  1,  1985) 
RUDOLL,  David  v.  U.S.  Postal  Service 
(SF07528410842,  March  19,  1985) 
RYDEN,  James  W.  v.  Office  of 
Personnel  Management 
(DE07318410210,  March  5,  1985) 
SAEGERS,  Donna  L.  v.  Department  of 
the  Army  (SL  07528410253,  March  7, 
1985) 

SANCHEZ,  Jose  J.  v.  Department  of 
the  Air  Force  (DA07528410542,  March 
28, 1985) 

SCHADE,  Ruth  E.  v.  Department  of 
Housing  and  Urban  Development 
(DC04328310286,  March  1.  1985) 
SCHMITZ,  Martin  J.  v.  Department  of 
the  Army  (SE07528410248,  March  29, 
1985) 

SCHNEIDER,  Nicolina  M.  v.  Office  of 
Personnel  Management 
(SF831L8410958,  March  7,  1985) 
SCOTT,  Jimmy  L.  v.  Veterans 

Administration  (AT07538410845,  March 
7,  1985) 

SLAVIK  Ralph  J.  v.  Office  of 
Personnel  Management 
(SF08318411005,  March  22,  1985) 
SMITH,  Charles  W.  v.  Department  of 
the  Air  Force  (CH07528410667,  March 
29,  1985) 

SMITH,  Fredrick,  J.  v.  Department  of 
the  Army  (DC07528310117,  March  20, 
1985) 

SMITH,  Paul  v.  Department  of 
the  Army  .see  WRIGHT 


SMITH,  Steven  L.  v.  U.S.  Postal 
Service  (SL07528310222,  March  1, 
1985) 

SNIDER,  Gene  A.  v.  Department  of 
Housing  and  Urban  Development 
(AT03518410774,  March  8.  1985) 
SNYDER,  Patsy  A.  v.  Department  of 
the  Army,  see  HAMILTON 
SPEED,  Ronald  C.  v.  Office  of 
Personnel  Management 
(AT831L8410786,  March  15,  1985) 
SPIEGEL,  Herman  B.  v.  Defense 

Logistics  Agency,  Defense  Industrial 
Supply  Center  (PH075284 10456,  (and 
0457,  0458)  March  5,  1985) 

STAPLES,  Ronnie  v.  Office  of 
Personnel  Management 
(CH07318410590,  March  19,  1985) 
STAPP,  Ralph  C.  v.  U.S.  Postal 

Service  (DA0752831 0393,  March  1, 
1985) 

STIEFER,  Joe  E.  v.  Department  of 
the  Army,  see  WRIGHT 
STOKWITZ,  Steven  S.  v.  Department  of 
the  Navy  (SF07528510101,  March  20, 
1985) 

SWANSON,  Sally  R.  v.  Defense 
Logistics  Agency  (PH07528410398, 
March  1.  1985) 

TAPP,  Ronald  v.  Department  of 

the  Navy  (SF07528510048.  March  25. 
1985) 

TAYLOR,  Russell  v.  Office  of 
Personnel  Management 
(AT831L8310242,  March  7,  1985) 
THOMPSON,  Donald  E.  v.  Department  of 
the  Army,  see  WRIGHT 
THOMPSON,  James  H.  v.  Office  of 
Personnel  Management 
(SF07318411050,  March  8,  1985) 
TRIPLETT,  James  L v.  Defense 
Logistics  Agency  (AT07528410667, 
March  8.  1985) 

TRIPP,  William  R.  v.  U.S.  Postal 
Service  (CH07528410681,  March  7, 
1985) 


TURNER,  fJlenn  S.  v.  Department  of 
the  Army  (AT07528410915,  March  20, 
1985) 

VAUGHN,  Robert  v.  U.S.  Postal 
Service  (NY07.5284 10482,  March  5, 

1985) 

WATERS,  Roger  J.  v.  PYderal  Aviation 
Ad m i n istr ation  ( B N 035 1 84 1 0223 , 

March  5,  1985) 

WESLEY,  Leotis  V.  v.  U.S.  Postal 
Service  (DA07528410499,  March  7. 

1985) 

WEITZMAN,  Harry  L.  v.  U.S.  Postal 
Service  (NY07528410565,  March  22, 
1985) 

WHITTAKER,  Albertina  H.  v.  Department 
of  the  Army  (DC0752852001I,  March  20, 
1985) 

WILLIAMS.  Alfred  L.  v.  Office  of 
Personnel  Management  and 
Department  of  the  Navy 
(PH831L84 10503,  March  20,  1985) 

WILLIAMS,  Malissa  D.  v.  Department  of 
the  Treasury  (DC075284 10649,  March 
29,  1985) 

WILLIAMS,  Samuel  L.  v.  Veterans 

Administration  (AT07528410773,  March 
1,  1985) 

WILSON,  Donna  L.  v.  Department  of 
the  Army  (PH04328410527,  March  8, 

1984) 

WRIGHT,  Welton  0.  v.  Department  of 
the  Army  (AT34438410856.  March  20, 

1985) 

YENCHO,  George  S.  v.  Federal  Aviation 
Administration  (DA07528210740, 

March  1,  1985) 

YONEKURA,  Giselle  M.  v.  Department  of 
Defense,  Defense  Language  Institute 
(SF03518410754,  March  1,  1985) 

YOUNG,  John  W.  v.  Department  of 

the  Air  Force  (DA07528410419,  March 
5.  1985) 


11 


Elinor  R.  Bacon,  et  ai  v. 
Department  of  Housing  and 
Urban  Development 
Appeal  No.  84-1598 
(Fed.  Cir.,  March  15,  1985) 

This  case  came  before  the  U.S.  Court  for 
the  Federal  Circuit  from  an  appeal  of  a 
reduction  in  force  (RIF)  action  which  the 
Board  upheld. 

Before  appealing  to  MSPB,  the  54  peti- 
tioners had  filed  an  action  in  the  U.S. 
District  Court  for  the  District  of  Columbia 
to  enjoin  the  RIF  as  violative  of  the 
Appropriations  Act  of  1983,  Pub.  L.  97- 
272,  which  required  Congressional  appro- 
val before  spending  agency  funds  for  a 
reorganization.  When  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  held  the 
prohibition  unconstitutional,  the  agency 
promptly  processed  the  RIFs. 

Appeals  to  MSPB  ensued  from  the 
petitioners.  They  alleged,  among  other 
things,  that  the  agency’s  reason  for  the 
RIF,  namely,  “workload  and  skills  imbal- 
ances,” was  not  only  improper  by  also 
unauthorized  as  a reorganization  purpose 
under  the  controlling  RIF  regulations  (5 
C.F.R.  § 351.201  (a)). 

The  presiding  official  ruled  against  the 
petitioners,  noting  that  there  is  no  require- 
ment that  RIF  notices  and  agency  discus- 
sions use  only  those  specific  terms  found  in 
that  section  of  the  C.F.R.  Relaying  on 
internal  agency  memoranda  listing  “reduc- 
tion in  ceiling  levels,”  and  “gradual 
decrease  in  duties,”  and  “elimination  of 
specific  functions”  as  the  reasons  for  abol- 
ishment of  positions,  the  presiding  official 
found  that  the  agency  demonstrated  by 
preponderant  evidence  that  there  was  a 
shortage  of  funds  and  a lack  of  work,  and 
that  there  was  no  error  in  characterizing 
this  as  a “workload  and  skills  imbalance.” 
On  review,  the  Board  denied  petitioners’ 
appeal,  upheld  the  presiding  official’s 
determination  that  the  agency’s  reasons  for 
the  RIF  were  valid  under  5 C.F.R.  § 
351.201  (a)  and  found  the  stated  reason  for 
the  RIF  was  supported.  The  court  was 
presented  with  the  following  issues: 

(1)  Was  the  RIF  conducted  for  proper 
reasons  under  5 C.F.R.  § 351.201  (a)? 


(2)  Did  the  presiding  official  abuse  her 
discretion  in  not  requiring  Secretary 
Pierce  to  testify  as  to  his  reasons  for  the 
RIF? 

(3)  Did  the  Board  correctly  decline  to 
consider  whether  the  secretary’s  action  was 
a violation  of  the  Impoundment  Control 
Act  of  1974? 

The  court  upheld  MSPB’s  conclusion  that 
“workload  and  skills  imbalances”  encom- 
passed a “reorganization,”  and  was  there- 
fore a valid  reason  for  the  RIF  as  required 
by  5 C.F.R.  § 351.201  (a).  The  court  noted 
that  the  agency  did  not  initially  use  the 
term  reorganization  due  to  the  governing 
statutory  prohibition  at  the  time  the  RIF 
was  proposed,  but,  the  court  went  on  to 
say,  the  agency  used  the  term  after  the 
statutory  prohibition  was  found 
unconstitutional. 

In  reviewing  the  testimony  of  manage- 
ment officials  regarding— among  other 
things— the  need  to  correct  the  workload 
and  skills  imbalances  to  fulfill  agency 
objectives,  the  court  was  persuaded  that 
substantial  evidence  supported  the  basis 
for  the  RIF  as  valid. 

The  court,  in  a lengthy  discussion,  stated 
that  MSPB  was  without  authority  to 
“probe  into  the  mental  processes  of  the 
secretary...,”  and  agreed  with  the  Board 
that  the  presiding  official  acted  properly  in 
refusing  to  require  the  secretary  to  testify. 

As  to  violation  of  the  Impoundment 
Control  Act  by  the  secretary,  the  court  said 
the  issue  was  insufficiently  developed,  and 
the  record  was  so  devoid  of  a showing  of  a 
violation  that  a remand  was  not  necessary. 

Accordingly,  the  court  affirmed  MSPB’s 
decision. 


Mary  Lou  Starling  v. 

Department  of  Housing  and 

Urban  Development 
Appeal  No.  84-1594 
(Fed.  Cir.,  March  15,  1985) 

Petitioner  appealed  the  Board’s  final 
order  reversing  the  presiding  official’s 
decision  and  sustaining  the  agency’s  action 


separating  her  through  a reduction  in  force 
(RIF). 

Petitioner,  having  occupied  a GS-13  posi- 
tion before  her  separation,  argued  to  the 
court  that  the  Board  erred  in  holding  that 
the  agency  had  no  obligation  to  reassign 
her,  a competing  employee,  to  a temporary 
GS-12  position  in  another  competitive  level. 
As  basis  for  her  argument,  appellant 
indicated  that  the  letter  and  spirit  of  the 
RIF  statute  and  regulations  afforded  her  a 
“right”  to  be  offered  the  temporary 
position. 

The  court  rejected  petitioner’s  argument, 
pointing  out  that:  (1)  it  was  not  a question 
before  them  whether  petitioner  had  retreat 
rights  to  the  temporary  GS-12  position 
since  she  started  her  employment  as  a 
GS-13  (5  C.F.R.  §351.703  (a)  (1982));  (2) 
petitioner  had  no  right  to  bump  a tempor- 
ary GS-12  employee  because  a temporary 
employee  is  not  assigned  to  a tenure  group, 
does  not  compete  in  a competitive  level, 
and  therefore,  would  not  be  subject  to 
displacement  under  5 U.S.C.  §351.703. 

Petitioner  further  argued,  relying  on 
Kelly  V.  United  States,  138  F.  Supp.  244 
(Ct.  Cl.  1956),  that  the  agency  violated  the 
spirit  of  the  RIF  statute  and  regulations  in 
releasing  her,  a tenured  employee,  and 
retaining  a temporary  employee  with  no 
tenure. 

The  court  disagreed,  making  it  clear  that 
petitioner’s  case  was  distinguishable  from 
Kelly  because  in  this  case  no  bad  faith  had 
been  shown  on  the  agency’s  part.  Further, 
the  court  said  that  the  RIF  statute  5 U.S.C. 
§3502  prescribes  regulations  for  the  release 
of  competing  employees,  not  their  reten- 
tion. Inasmuch  as  employees  with  specifi- 
cally limited  temporary  appointment  are 
not  competing  employees,  the  RIF  statute 
does  not  focus  on  them.  Moreover,  the  court 
indicated  that  employees  are  removed  from 
temporary  positions  “through  means  other 
than  reduction  in  force.”  FPM  Ch.  351,  § 
2-9  (c)(1981). 

Therefore,  the  court  concluded  , the 
agency  was  under  no  obligation  to  reassign 
petitioner,  a competing  employee,  to  a 
temporary  position  in  another  competitive 
level.  The  court  affirmed  the  decision  of 
the  Board  sustaining  petitioner’s 
separation. 
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Berney  T.  Wilburn  v. 

Department  of  Transportation 
Appeal  No.  84-1193 
(Fed.  Cir.,  March  13,  1985) 

This  case  involved  an  appeal  from  a 
decision  of  the  Merit  Systems  Protection 
Board  affirming  the  agency’s  release  of 
petitioner  from  his  competitive  level 
through  the  application  of  reduction-in- 
force  (RIF)  procedures. 

Petitioner  worked  as  a transportation 
specialist,  GS-2101-15,  in  .the  Office  of 
Facilitation,  Department  of  Transporta- 
tion, when  that  office  was  transferred  to 
the  Research  and  Special  Programs 
Administration.  Subsequent  to  the 
transfer,  the  Office  of  Facilitation  was 
abolished  and  petitioner  accepted,  under 
protest,  a 6-grade  demotion  and  reassign- 
ment as  a transportation  specialist  in 
another  office. 

The  demotion  action  was  appealed  to  the 
Board  and  was  pending  when  petitioner 
was  separated  by  a second  RIF,  which  was 


not  appealed  to  the  Board.  The  petitioner’s 
demotion  was  affirmed  in  an  initial  deci- 
sion and  his  petition  for  review  of  that 
decision  was  denied  by  the  full  board. 

Prior  to  the  effective  date  of  the  first 
RIF  the  agency  established  three  GS-2101- 
15  positions  in  the  Office  of  Emergency 
Transportation  and  offered  them  to  three 
employees  in  petitioner’s  office  whose  posi- 
tions were  to  be  abolished.  Two  positions 
were  accepted  by  employees  in  petitioner’s 
competitive  level  and  the  remaining  posi- 
tion was  offered  to  an  employee  who 
declined  it  and  elected  to  retire.  The 
agency  abolished  the  declined  position  and 
established  another  GS-2101-15  in  the  same 
office  and  offered  it  to  a different 
employee,  who  accepted  it. 

Petitioner  alleged  that  the  agency  vio- 
lated 5 C.F.R.  351.201  (b)  by  not  offering 
him  the  vacant  position  after  it  was 
declined.  The  agency  contends  that  it  was 
not  required  to  offer  the  vacant  position  to 
the  petitioner  after  it  was  declined  by 
another  employee. 

The  court  noted  that  5 C.F.R.  351.201  (b) 


limits  an  agency’s  discretion  in  filling  a 
vacancy  during  a Rif'.  Once  an  agenc>’ 
chooses  to  fill  a vacancy  by  an  employee 
who  has  been  released  from  his  cornp<-titive 
level,  it  must  follow  the  RIF  regulations. 
The  agency  does  not  contest  the  fact  that 
appellant  was  qualified  for  the  position. 
Nevertheless,  it  abolished  the  [)osition  once 
it  was  declined  instead  of  offering  it  to  the 
petitioner.  The  court  concluded  that  the 
newly  created  position  was  abolished  for 
reasons  personal  to  the  iietitioner. 

The  court  noted  that  the  “linchpin”  of 
federal  personnel  management  is  fairness 
and  that  5 C.F.R.  351.201  (b)  reflecks  the 
congressional  concern  for  fairness  by  limit- 
ing an  agency’s  discretion  in  filling  vacan- 
cies during  a RIF.  The  court  also  stated 
that  the  agency’s  refusal  to  offer  petitioner 
the  vacant  position  undercut  the  merit 
system  principles  on  which  the  Civil  Ser- 
vice Reform  Act  of  1978  was  founded. 
Accordingly,  the  court  reversed  the 
Board’s  decision  and  remanded  the  case  for 
a reconsideration  in  light  of  all  pertinent 
regulations. 
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/V##*  V€BUBK> 


PUBLICATION  SERVICES 
The  Digest 

The  Digest  is  a monthly  publication 
containing  summaries  of  Board  orders 
and  a list  of  other  Board  orders  and 
issuances.  It  is  available  from  the 
Superintendent  of  Documents,  under 
stock  number  062-000-80001-1,  either  by 
subscription  or  single  issue.  Please 
address  subscription  or  purchase 
inquiries  to:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.  C.  20401. 

Initial  Decisions 

Initial  decisions  made  in  the  regional 
offices  are  available  on  microfiche.  To 
subscribe  to  the  microfiche  “Federal 
Employee  Appeals  Decisions”  at  $150 
per  year  for  microfiche  and  index, 
contact  the  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  Virginia  22161. 
The  stock  number  is  PB85-922700. 

Also  available  through  NTIS,  under 
stock  number  PB83-922750,  is  microfiche 
of  the  more  than  11 ,000  initial  decisions 
which  the  Board’s  regional  offices  issued 
in  connection  with  the  August  1981  air 
traffic  controller  strike.  A paper  index 
consisting  of  a subject  section  and  lead- 
case  section  is  included.  The  cost  of  this 
microfiche/ index,  “Federal  Employee 
Appeals  Decisions,  Air  Traffic 
Controller  Cases,”  is  $150. 

Published  Board  Decisions 

Volumes  12  and  13  of  Decisions  of  the 
United  States  Merit  Systems  Protection 
Board  are  available  through  the 
Superintendent  of  Documents.  These 
volumes — compilations  of  final  Board 
actions  and  precedential  interlocutory 


decisions — include  an  index  using  the 
Board’s  key  number  system.  Ordering 
information  is:  Volume  12  (covering  the 
period  October  through  December 
1982) — stock  number  062-000-00017-1; 
$16;  and  Volume  13  (January  through 
March  1983) — stock  number  062-000- 
00018-0;  $11. 

Earlier  Board  decision  volumes  are  out 
of  print.  With  the  printing  of  Volume  13 
the  Board  discontinued  publishing  its 
decisions.  However,  readers  are  referred 
to  the  Board’s  notice  in  the  Federal 
Register  of  March  4, 1985  {see 
50  F.R.  8684)  which  lists  organizations 
offering  a variety  of  services  regarding 
Board  orders. 

COPIES  OF  DECISIONS 
AND  ORDERS 

Copies  of  specific  initial  decisions  and 
Board  orders  may  be  obtained  by  writing 
to  the  Information  Services  Division, 
Office  of  the  Clerk  of  the  Board,  Merit 
Systems  Protection  Board,  Room  828, 
1120  Vermont  Avenue,  N.  W.,  Washing- 
ton, D.  C.  20419.  Requests  should  include 
the  appellant’s  name,  the  docket 
number,  and  the  date  of  the  decision  or 
order. 

Persons  interested  in  Board  issuances 
are  invited  to  visit  the  Information 
Services  Division,  Monday  through 
Friday,  1 p.m.  to  5 p.m.,  where  the  initial 
decisions.  Board  orders,  publications, 
and  microfiche  described  above  are 
available  for  viewing. 

DEFINITIONS 

These  definitions  are  provided  for 
clarification  purposes  only  and  are  not 
intended  to  convey  the  strict  legal 
meaning  of  the  terms. 

Addendum  Decision — an  addendum 
decision  deals  with  attorney  fees. 


Deciding  Official — the  official  who 
renders  the  agency’s  decision. 

Initial  Decision — the  regional  office 
decision  made  by  the  presiding  official 
in  response  to  a petition  or  appeal.  The 
initial  decision  becomes  final  in  35  days 
unless  a petition  for  review  is  filed  with 
the  Board  and  granted  or  the  Board 
reopens  on  its  own  motion.  In  those 
cases,  the  Board’s  decision  becomes  the 
final  decision.  If  the  petition  for  review  is 
denied,  the  initial  decision  becomes  final 
five  days  after  the  issuance  of  the  denial. 

Petition  for  Appeal — the  request  filed 
with  a Board  regional  office  for  review  of 
an  agency  action. 

Petition  for  Review — the  request  filed 
with  the  three-member  Board  in 
Washington,  D.  C.,  for  review  of  an 
initial  decision  of  a presiding  official. 

Presiding  Official — any  person  desig- 
nated by  the  Board  to  preside  over  any 
hearing  or  make  a decision  on  the 
record.  The  presiding  official  referred  to 
in  The  Digest  summaries  is  usually  a 
Board  regional  office  official  designated 
by  the  Board  to  perform  these  duties. 

Proposing  Official — the  agency  official 
who  initiates  an  action  to  be  taken 
against  an  employee. 

Regional  Office — the  Board  office  autho- 
rized to  receive  appeals  from  the  area 
where  the  appellant’s  duty  station  was 
located  when  the  agency  action  was 
taken.  The  Board  has  11  regional  offices. 

Voluntary  Expedited  Appeals 
Procedure — a voluntary  alternative 
procedure  designed  to  adjudicate  rela- 
tively simple  non-precedential  appeals 
in  an  expedited,  informal  and  cost- 
effective  way,  in  accordance  with  Board 
precedent. 
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FEDERAL  REGISTER 
ISSUANCES 


Vol.  50,  No.  41 
Friday,  March  1,  1985 

8419 


MERJT  SYSTEMS  PROTECTION 
BOARD 

Federal  Employees;  Review  of 
Arbitration  Decisions  Meeting 
Jurisdictional  Requirements  for 
Review 

agency:  Merit  Systems  Protection 
Board. 

ACTION:  Notice  of  opportunity  to  file 
amicus  briefs  in  certain  requests  for 
review  of  final  arbitration  decisions 
which  meet  the  jurisdictional 
requirements  for  Board  review,  as  set 
forth  in  5 U.S.C.  7121(d). 

SUMMARY:  The  Merit  Systems  Protection 
Board  provides  an  opportunity  to  file 
amicus  briefs  on  significant  issues  of 
law  common  to  a number  of  cases 
pending  before  the  Board  involving 
requests  for  revipw  of  final  arbitration 
decisions  meeting  the  jurisdictional 
requirements  of  5 U.S.C.  7121(d). 

DATE:  Amicus  briefs  submitted  in 
response  to  this  notice  shall  be  fi'ed 
with  the  Clerk  of  the  Board  on  or  before 
April  1, 1985. 

ADDRESS:  All  briefs  shall  be  captioned 
"Review  of  Arbitration  Decisions,”  and 
entitled  "Amicus  Brief.”  All  briefs  shall 
also  contain  separate,  numbered 
headings  for  each  issue  discussed.  The 
original  and  twelve  (12)  copies  of  each 
amicus  brief  submitted  in  response  to 
this  notice  shall  be  filed  with  the  Office 
of  the  Clerk  of  the  Board  and  addressed 
to  Robert  E.  Taylor,  Clerk,  Merit 
Systems  Protection  Board.  Attn:  Review 
of  Arbitration  Decisions,  1120  Vermont 
Avenue,  NW.,  Washington,  D.C.  20419. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Taylor,  Clerk,  Merit  Systems 
Protection  Board,  (202)  658-7262.  For 
copies  of  the  arbitration  decisions  in  the 
referenced  cases,  contact  Information 
Services  Division,  Merit  Systems 
Protection  Board.  (202)  653-7132. 
SUPPLEMENTARY  INFORMATION:  The 
Merit  Systems  Protection  Board 


currently  has  before  it  certain  requests 
for  review  of  arbitration  decisions 
involving  allegations  of  prohibited 
discrimination,  which  requests  have 
been  filed  pursuant  to  5 U.S.C.  7121(d). 
The  Board  has  identified  several  cases 
which  raise  significant  issues  of  law  and 
finds  it  appropriate  to  provide  an 
opportunity  for  the  filing  of  amicus 
briefs  addressing  these  issues. 

These  cases  include  the  following: 
Appling  V.  Social  Security 

Administration,  MSPB  Docket  No. 

HQ75218510001; 

Beach  v.  Department  of  Health  and 

Human  Services,  MSPB  Docket  No. 

HQ71218310020: 

Denson  v.  Veterans  Administration, 

MSPB  Docket  No.  HQ71218410020; 
Leamon  v.  Department  of  the  Army, 

MSPB  Docket  No.  AT07528510042; 
Robinson  v.  Department  of  Health  and 

Human  Services,  MSPB  Docket  No. 

HQ71218410007 

This  notice  represents  the  Board’s 
offer  to  receive  and  consider  amicus 
briefs  from  interested  parties  on  the 
following  issues: 

1.  Whether  the  Board  is  required  to 
provide  a de  novo  review  of  the  action 
in  question,  including  a new  hearing: 

2.  If  a de  novo  review  is  not  required, 
whether  the  Board  should  give 
deference  to  the  arbitrator’s  decision  or 
whether  the  Board  should  apply  the 
standard  set  forth  in  5 CFR  1201.115; 

3.  If  a de  novo  review  is  not  required, 
what  procedure  should  the  Board  follow 
in  reviewir^g  the  case  where  the  parties 
have  not  provided  for  a transcript  or 
tapes  at  the  arbitration  hearing; 

4.  Whether  the  Board’s  scope  of 
review  is  limited  only  to  allegations  of 
discrimination: 

5.  If  a de  novo  review  is  not  required, 
whether  the  Board  should  remand  the 
case  to  the  arbitrator,  or  make  the 
needed  determination  on  its  own  when 
an  arbitrator  fails  to  address  all  of  the 
material  issues  presented  in  the  case; 

6.  Whether  arbitrators  are  bound  by 
Board  precedent  in  deciding  appeals, 
including  the  Board’s  scope  of  review  of 
the  agency  penalty,  and  , if  so,  how 
should  a failure  to  properly  apply  Board 
precedent  be  viewed; 

7.  Whether  the  labor  organization  may 
request  the  Board  to  review  the 
arbitrator’s  decision  even  if  the 
employee  chooses  not  to  do  so. 

Dated;  February  25, 1985. 

For  the  Board. 

Herbert  E.  Ellingwood, 

Chairman. 


Vol.  50,  No.  42 
Monday,  March  4,  1985 
8884 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Cessation  of  Board  Publication  of 
Decisions  Volumes  and  Availability  of 
Similar  Service  From  Other  Services 

agency:  Merit  Systems  Protection 
Board. 

ACTION:  Notice  that  the  Board  is  ceasing 
publication  of  its  decisions  and 
availability  of  similar  service  from  other 
sources. 

SUMMARY:  The  Board  announces  that  it 
will  no  longer  publish  the  full  text  of  its 
decisions  in  bound  volumes,  but  that 
other  organizations  provide  a similar 
service. 

EFFECTIVE  DATE:  March  4,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ada  R.  Kimsey,  Office  of  the  Clerk  of 
the  Board,  Merit  Systems  Protection 
Board.  (202)  653-7200. 

SUPPLEMENTARY  INFORMATION:  With  the 
publication  of  Volume  13,  Decisions  of 
the  United  States  Merit  Systems 
Protection  Board,  covering  the  period 
January  through  March  1983  (see  49  FR 
49188),  the  Board  ceased  publication  of 
its  final  orders  and  precedential 
interlocutory  orders.  Of  the  series  of 
Board  decisions  volumes.  Volume  12 
(October  through  December  1982),  as 
well  as  Volume  13,  is  in  print.  Both  may 
be  obtained  from  the  Superintendent  of 
Documents.  The  ordering  information  is; 
Volume  12:  stock  number  062-000- 
00017-1,  $16;  and  Volume  13:  stock 
number  062-000-00018-0,  $11. 

The  Board  continues  to  publish  The 
Digest,  a monthly  summary  and  listing 
of  opinions  and  orders,  and  "Federal 
Employee  Appeals  Decisions,"  quarterly 
microfiche  with  paper  index  of  initial 
decisions  issued  in  its  11  regional 
offices.  Further,  the  Board  has  published 
a special  microfiche  edition  of  initial 
decisions  resulting  from  the  air  traffic 
controller  strike  of  1981:  “Federal 
Employee  Appeals  Decisions.  Air  Traffic 
Controller  Cases.” 

Meanwhile,  researchers  may  contact 
the  following  organizations  which  offer 
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a variety  of  services  regarding  Board 

decisions: 

Federal  Merit  Systems  Reporter,  Labor 
Relations  Press,  1725  K St.,  NW., 
Washington,  D.C.  20006,  (202)  833- 
1122 

FLITE  (Federal  Information  Through 
Electronics),*  HQUSAF /JAS,  Denver, 
CO  80279-5000,  (303)  370-7531, 
AUTOVON:  926-7531 

The  Hawkins  Merit  Systems  Protection 
Board  Service,  Hawkins  Publishing 
Co.,  Inc.,  Suite  220,  933  N.  Kenmore 
St.,  Arlington,  VA  22201,  (703)  525- 
9090 

Lexis,  Mead  Data  Central,  1050 
Connecticut  Ave.,  NW.,  Suite  1090, 
Washington,  D.C.  20036,  (202)  785- 
3550 

Merit  Systems  Protection  Board  Case 
Service,  Information  Handling 
Services,  1700  N.  Moore  St.,  Suite 
2100,  Arlington,  VA  22209,  (703)  524- 
9602 

United  States  Merit  Systems  Protection 
Board  Reporter,  West  Publishing  Co., 
P.O.  Box  64526,  St.  Paul.  MN  55164- 
0526, 1-800-328-9352 
Dated:  February  26, 1985. 


• FLITE  is  available  only  to  Federal  agencies. 

For  the  Board 
Herbert  E.  Ellingwood, 

Chairman. 

MERIT  SYSTEMS  PROTECTION 
BOARD 

Cessation  of  Board  Publication  of 
Decisions  Volumes  and  Availability  of 
Similar  Service  From  Other  Sources 

Correction 

In  FR  Doc.  85-5120  beginning  on  page 
8684  in  the  issue  of  Monday,  March  4, 
1985,  “Services”,  appearing  in  the 
heading,  should  have  read  "Sources” 
The  correct  heading  is  set  forth  above. 


Vol.  50,  No.  54 

Wednesday.  March  20.  1985 
11274 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Change  in  Hours  of  Board  Library 

agency:  Merit  Systems  Protection 
Board. 

ACTION:  Notice  that  the  Board  is 
changing  the  hours  its  library  is  open  to 
the  public. 

summary:  The  Board  announces  that  its 
library  will  be  open  to  the  public 
between  1 P.M.  and  5 P.M.,  rather  than 
8:30  A.M.  and  5 P.M.,  Monday  through 
Friday. 

EFFECTIVE  DATE:  April  1,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  H.  Hoxie,  Office  of  the  Clerk  of 
the  Board,  Merit  Systems  Protection 
Board, (202)  653-7200. 

SUPPLEMENTARY  INFORMATION:  Due  to 
reduction  in  staffing,  the  Board  finds  it 
necessary  to  change  the  hours  the 
library  will  be  open  to  the  public. 
Response  to  telephone  queries  from  the 
public  will  be  limited  to  the  new  hours, 
as  well. 

Dated  March  15. 1985. 

For  the  Board. 

Robert  E.  Taylor, 

Clerk  of  the  Board. 


Vol.  50.  No.  58 


Tuesday,  March  26,  1985 


11958 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Review  of  the  Significant  Actions  of 
the  Office  of  Personnel  Management 
During  CY  1984;  Call  for  Comments 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION*.  Notice  of  review  of  the 
significant  actions  of  the  Office  of 
Personnel  Management  During  CY  1984: 
call  for  comments. 

SUMMARY:  5 U.S.C.  1209(b)  requires  the 
Board  to  review  annually  the 
“significant  actions”  of  the  Office  of 
Personnel  Management  (0PM)  and 


report  to  the  Congress  and  the  President 
on  whether  those  actions  are  in  accord 
with  merit  system  principles  and  free 
from  prohibited  personnel  practices.  The 
Board  is  now  beginning  its  review  of 
OPM's  significant  actions  during  1984. 
This  Notice  explains  the  Board’s  study 
and  invites  public  comment  on  OPM 
programs  and  activities  during  Calendar 
Year  1984. 

DATE:  Comments  must  be  received  on  or 
before  April  23, 1985. 

ADDRESS:  Comments  should  be  made  in 
writing  and  sent  to  the  Office  of  Merit 
Systems  Review'  and  Studies,  Merit 
Systems  Protection  Board,  Room  836, 

1120  Vermont  Avenue  NW., 

Washington,  DC  20419,  Attention; 

Dennis  L.  Little,  Director. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  C.  Redd  III,  Office  of  Merit 
Systems  Review  and  Studies,  Merit 
Systems  Protection  Board,  Room  836, 
1120  Vermont  Avenue  NW., 

Washington,  DC  20419,  (202)  653-7208. 

SUPPLEMENTARY  INFORMATION: 

(a)  Background.  The  Civil  Service 
Reform  Act  of  1978  established  a series 
of  positive  merit  principles  (5  U.S.C. 

2301)  and  prohibited  personnel  practices 
(5  U.S.C.  2302)  to  govern  the  conduct  of 
personnel  management  in  the  Federal 
Government.  The  Merit  Systems 
Protection  Board  is  responsible  for 
protecting  the  public  interest  in  a civil 
service  administered  in  accord  with 
these  merit  objectives  and  free  from 
improper  practices.  The  Board  does  this 
by  adjudicating  employee  appeals, 
acting  on  actions  brought  by  the  Special 
Counsel,  conducting  special  studies  of 
the  civil  service  and  other  merit 
systems,  and  reviewing  the  regulations 
and  significant  actions  of  OPM.  The 
Office  of  Merit  System,  Review  and 
Studies  (MSRS)  has  principal 
responsibility  within  the  Board  for  merit 
systems  studies  and  OPM  oversight 
including  the  annual  report  on  OPM’s 
significant  actions. 

(b)  What  is  a "Significant  Actions 
Report"? The  law  allows  the  Board 
substantial  discretion  to  determine 
which  actions  of  OPM  are  “significant” 
to  the  merit  system  in  any  given  year.  In 
exercising  its  discretion  as  to  which 
actions  of  OPM  it  will  report  on,  the 
Board’s  priorities  are: 

(1)  To  examine  any  OPM  policy  or 
program  which  might  conflict  with  one 
of  the  statutory  merit  principles  or  cause 
or  contribute  to  the  commission  or  a 
prohibited  personnel  practice; 

(2)  To  evaluate  the  extent  to  which 
other  major  decisions  made  or  actions 
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taken  by  OPM  are  in  accord  with  and 
promote  the  merit  principles:  and 
(3)  To  consider  technical  questions  of 
personnel  management,  budget 
questions,  or  questions  relating  to 
internal  OPM  administration  only  to  the 
extent  that  they  are  relevant  to  making 
judgments  on  the  broader  merit  systems 
issues  described  above. 

(c)  Public  Comment  on  Significant 
Actions.  The  Board  invites  any 
interested  person  or  organization  to 
comment  on:  Which  actions  of  the  OPM, 
in  their  opinion,  during  Calendar  Year 
1984  were  “significant”  for  the  merit 
system;  and  whether  those  actions  were 
consistent  with  the  merit  systems 
principles  and  free  from  prohibited 
personnel  practices. 

Although  comments  are  invited  on 
any  action  taken  by  OPM  during  1984, 
comments  should  be  germane  to  the 
Board’s  mandate  as  described  in  (b) 
above.  In  addition,  the  Board  invites 
comments  on  the  following: 

(1)  Recruitment  and  Retention  of  a 
Quality  Federal  Work  Force. 

The  Board  is  especially  interested  in 
the  following  issues: 

— Whether  agencies  are  exeriencing 
difficulty  in  advancing  beyond  the 
GS-7  level  those  employees  initially 
hired  at  the  GS-5  or  7 entry  level 
under  the  Schedule  B authority  which 
has  temporarily  replaced  the 
Professional  and  Administrative 
Career  Examination  (PACE). 

— The  extent  to  which  internal  staffing 
procedures  are  being  used  as  an 
alternate  source  for  entry  level 
employees  in  professional  and 
administrative  careers; 

— The  potential  impact  of  the  recently 
announced  expansion  of  delegated 
temporary  hiring  authority  (Federal 
Personnel  Manual  Letter  316-21); 

— The  impact  of  recent  changes  to  the 
Senior  Executive  Service  bonus 
system: 

— The  efficacy  of  SES  Candidate 
Development  Programs; 

— The  potential  impact  of  a pay  freeze 
or  cut  on  Federal  recruitment  and 
retention;  and 

— The  attitude  of  selected  college 
students  towards  the  Federal 
Government  as  a potential  employer. 

(2)  Personal  Management  Evaluation. 
In  October,  1983  OPM  redesigned  its 
method  of  conducting  personnel 
management  evaluation.  The  stated 
purpose  of  this  change  was  to  enable 
OPM  to  make  Govemmentwide 
decisions  based  on  statistically  sound 


data  collected  from  a random  sample  of 
agency  installations.  The  Board  invites 
comment  on  the  effect  during  1984  of 
OPM's  new  personnel  management 
evaluation  system  on  agency  resources, 
merit  principles,  and  Governmentwide 
personnel  policy-making,  as  well  as  on 
OPM’s  ability  to  carry  out  its 
compliance  responsibility  stated  in  5 
U.S.C.  1103(a)(5)  and  1104(b). 

(3)  Containment  of  the  "Grade  Bulge". 
The  Board  plans  to  examine  the  effect  of 
joint  OPM-OMB  efforts  to  reduce  the 
number  of  GS  and  equivalent  positions 
at  grades  11-15 

Comments  on  the  impact  of  this  effort 
are  welcomed,  with  particular  attention 
to  how  it  effects  attraction  and  retention 
of  employees  and  the  effect,  if  any,  that 
contracting  out  has  had  on  this  effort. 

(d)  The  Board  will  protect  the  identity 
of  persons  submitting  comments  and  the 
confidentiality  of  such  comments  to  the 
extent  permitted  by  law 

Dated:  March  20, 1985 

For  the  Board. 

Herbert  E.  Ellingwood, 

Chairman. 

MERIT  SYSTEMS  PROTECTION 
BOARD 

Review  of  the  Significant  Actions  of 
the  Office  of  Personnel  Management 
During  CY  1984;  Call  for  Comments 

Correction 

In  the  issue  of  Tuesday,  March  26, 
1985,  in  the  document  appearing  on  page 
11958  make  the  following  corrections: 

1.  On  page  11958,  in  the  third  column, 
in  the  file  line  at  the  end  of  the 
document,  “FR  Doc.  85-7191”  should 
have  read  “85-7091”. 

2.  In  the  second  column,  fourth  line  of 
paragraph  (b)(1),  “commission  or” 
should  have  read  “commission  of’. 

3.  In  the  third  column,  eighth  line  of 
paragraph  (c)(3),  “effects”  should  have 
read  “affects”. 
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Robert  E.  Taylor Clerk  of  the  Board 

Michael  H.  Hoxie Director,  Information  Services  Division 

Ada  Kimsey Executive  Editor 


Prepared  By: 

Office  of  the  (]lerk  of  the  Board,  Information  Services  Division 

United  States  Merit  Systems  Protection  Board 

Washington,  D.C.  20419 


UNIVERSITY  OF  FLORIDA 


3 1262  09684  9459 


